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INTRODUCTION  

The Criminal Procedure (Identification) Act 2022 ,  (hereinafter referred to as “the new Act”) which 1

seeks to repeal and replace the Identification of Prisoners Act, 1920  (hereinafter referred to as “the 2

Act of 1920”) received the assent of the President on 18th of April, 2022.  The Act of 1920 provides 3

for the collection of measurements of convicted offenders and specific categories of arrested and 

non-convicted individuals based on the decision of a Magistrate.  The new Act aims to expand the 4

scope of the term “measurements” or the type of data that may be collected along with the 

categories of persons of whose measurements can be taken. The objective for such changes is to 

accommodate modern techniques of capturing and recording of appropriate body measurements in 

the legislation.  5

An effective mechanism for the collection of measurements with respect to accused persons and 

convicts in sync with technological developments with regard to the same is an essential step in 

ensuring the smooth functioning of the criminal justice system. However, the drafting of such 

mechanism must be in consonance with the fundamental rights conferred upon the category of 

persons required to provide their measurements. The passing of the new Act in the Parliament has 

attracted heavy criticism on its constitutional validity with respect to Art. 14 and Art. 21 of the 

Constitution of India (hereinafter referred to as “the Constitution”).   6

 Criminal Procedure (Identification) Act, 2022. 1

 Identification of Prisoners Act, 1920. 2

 Supra. Note 1. 3

 Identification of Prisoners Act, 1920, §2. 4

 Criminal Procedure (Identification) Act, 2022, Statement of Objects and Reasons. 5

 The Constitution of India, Art. 14, 21. 6
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This brief provides an overview of the lacunae in the new Act in the context of the rights of the 

categories of persons mentioned therein. It provides a comparative analysis of the new Act in 

relation to the Act of 1920. Furthermore, it also conducts a Section-wise analysis of the new Act by 

highlighting the loopholes in each Section. 
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IMPORTANT ASPECTS AND CONTENTIONS  

1. Definition of measurements  

The new Act defines measurements under the three brackets  - firstly, finger-impressions, palm-print 7

impressions, foot-print impressions, photographs, iris and retina scan, physical, biological samples 

and their analysis; secondly, behavioural attributes including signatures, handwriting and thirdly, any 

other examination referred to in § 53 or § 53A of the Code of Criminal Procedure, 1973  (hereinafter 8

referred to as “the CrPC”). The clubbing of biological measurements with behavioural attributes 

within the meaning of measurements is inherently problematic in the context of the judicially 

specified distinction between them. Furthermore, the new Act fails to provide any elaboration on 

what constitutes photographs and physical samples given their categorization with unique biological 

identifications such as impressions, iris and retina scans as well as biological samples. 

2. Categories of persons whose data may be collected 

Under the Act of 1920, only measurements of persons convicted or arrested for offences punishable 

with rigorous imprisonment of one year or more can be collected.  The new Act allows for data to be 9

collected from anyone who is convicted, arrested or detained for any offence. Measurements, as per 

the new Act, may be taken forcibly from convicts and persons arrested for offences against a woman 

or a child, or if the offence alleged to be committed by the arrested person carries a minimum 

punishment of seven years imprisonment. By doing so, the new Act effectively discriminates against 

an accused/convict on the basis of the age and gender of the victim and the severity of the offence 

without any reasonable nexus. Furthermore, the new Act does not provide for the law enforcement 

to record any reason for compelling measurements from the individual giving them the wide 

 Criminal Procedure (Identification) Act, 2022, §3. 7

 Code of Criminal Procedure, 1974, §§ 53, 53A. 8

 Identification of Prisoners Act, 1920, §3(a). 9
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discretion to extract measurements from such an arrested/convicted individual irrespective of the 

necessity and manner of the same. 

3. Collection, storage and sharing of measurements 

The new Act confers upon the National Crime Records Bureau (hereinafter referred to as “NCRB”) 

the power to collect, store, and maintain measuring records for at least seventy-five years.  This 10

grants the NCRB access to the measurements and the power to share them with other law 

enforcement authorities. The timeline of seventy-five years roughly constituting the convicted/

arrested individual’s lifespan is unjustified. Furthermore, the new Act provides a singular broad 

qualification of prevention, detection, investigation and prosecution of any offence for sharing of the 

measurements without ensuring a safeguarding mechanism to ensure compliance with the same. The 

power conferred upon the NCRB to share data for any offence without any distinction on the basis of 

a prima facie requirement of the same based on the nature of the offence and the facts and 

circumstances surrounding its commitment is squarely against the principles of proportionality and 

necessity.  

4. Powers of Magistrate to direct any person to give measurements 

The new Act confers upon the Magistrate the power to order any person to provide measurements.  11

This power was previously only available to be exercised against persons arrested in connection to 

the investigation or proceeding. The new Act extensively stretches the meaning of the Magistrate in 

this regard and also expands the power of the Magistrate in directing persons to give measurements. 

The new Act does not require the Magistrate to determine the existence of a reasonable cause in 

passing such orders. 

 Criminal Procedure (Identification) Act, 2022, §4. 10

 Criminal Procedure (Identification) Act, 2022, §5. 11
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5. Power of the police to forcibly take measurements 

On refusal or resistance to give measurements, the new Act confers power upon the police or prison 

officer to take measurements from persons required to allow taking of measurements in such manner 

as may be prescribed.  The new Act excessively delegates legislative power to the executive as it 12

does not provide for the manner in which measurements must be taken by the police. The new Act 

grants complete power to the police to take measurements without the requirement of a reasonable 

cause or determination of the same by the Magistrate. The new Act also fails to outline what 

constitutes refusal or resistance.  

6. Legislative Delegation 

The new Act grants power to the executive to make rules on the manner of taking measurement; 

collection, storage, sharing, destruction of measurements; taking measurements in cases of 

resistance or refusal by the individual as well as residuary powers to make rules in respect of the 

provisions of the new Act.  The new Act delegates excessive legislative powers to the executive by 13

giving the executive broad rule-making powers with regard to the manner of exercise of power with 

no guidelines. Furthermore, there are no specifications on the requirement of fulfilment of standards 

of reasonable cause or safeguards against misuse of power.  

 Criminal Procedure (Identification) Act, 2022, §6. 12

 Criminal Procedure (Identification) Act, 2022, §8. 13

 7



SECTION-WISE ANALYSIS 

Section 2 

Introduction 

§ 2 provides definition for the terms: Magistrate, measurements, police officer, prescribed and prison 

officer as laid down in the Act. § 2(2) mentions that a word which has not been defined in § 2 but is 

defined in IPC or CrPC will have the same meaning as assigned to them in the Codes. 

Status Quo 

The Act of 1920 contains three definitions under § 2(a).  The new Act expands the definition of 14

“measurements”. The Act of 1920 only contains the words “finger impressions” and “footprint 

impressions”. Palm-print impressions, iris and retina scan, physical, biological samples and their 

analysis, behavioural attributes including signatures, handwriting or any other examination  referred 15

to in § 53 or § 53A of the CrPC are introduced within the scope of measurements in the new Act.  16

Furthermore, the minimum rank of police officer has been changed from Sub-Inspector to that of the 

Head Constable under the meaning of “police officer” under § 2(1)(c).   

Analysis and Loopholes 

The definition of measurements includes three categories: (a) finger-impressions, palm-print 

impressions, foot-print impressions, photographs, iris and retina scan, physical, biological samples 

and their analysis, (b) behavioural attributes including signatures, handwriting and (c) any other 

examination referred to in § 53 or § 53A of the CrPC as opposed to the definition under the Act of 

1920 which only includes finger impressions and footprint impressions.  

 Identification of Prisoners Act, 1920, §2. 14

 Id. 15

 Supra. Note 7. 16
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In the State of U.P. v. Ram Babu Mishra , the Supreme Court, while deciding on whether the 17

interpretation of the definition of measurements under the Act of 1920 would include signatures, 

compared the Act with § 73 of the Indian Evidence Act  which provides for the Court to direct a 18

person to write words or figures for the purpose of comparison. It noted that signature and writing 

are excluded from the Act of 1920 while finger impressions are present in both the Act of 1920 as 

well as § 73 of the Indian Evidence Act as § 73 would not be taken at the stage of investigation 

unlike the Act of 1920. It was observed that handwriting and signatures were deliberately excluded 

from the Act of 1920 to avoid their collection at the stage of investigation.  

In Sapan Haldar & Anr. vs State , the Delhi High Court, while referring to the decision of the Supreme 

Court in the above case, observed that there is a difference between the human body, characterised 

by its physical features and the handwriting of a person as physical attributes are inherited by birth 

whereas handwriting is developed over time.  The Court held handwriting and physical attributes to 19

be two distinct subjects. It was also observed that handwriting does not qualify to have a standard as 

the analysis of the same does not depend on scientific temperament but is rather a subject of 

specialised knowledge. The Court further held that measurements of a person are only with respect 

to physical attributes and does not encompass anything else. The 87th Law Commission Report also 

suggested only the addition of palm impressions within the definition of measurements.  20

The insertion of a category for behavioural attributes despite the explicit distinction made by the 

judiciary on multiple occasions with respect to the nature and reliability of behavioural attributes in a 

statute specifically crafted for the collection of measurements of physical attributes of the class of 

 State of U.P. v. Ram Babu Mishra, 1980 AIR 791. 17

 Indian Evidence Act, 1972, §73. 18

 Sapan Haldar & Anr. v. State, 191 (2012) DLT 225. 19

 Law Commission of India, Identification of Prisoners Act 1920, Report no. 87, 11, (August, 1980). 20
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persons mentioned therein is categorically disadvantageous to the functioning of criminal procedure 

and the interests of the accused persons/convicts thereof.  

Furthermore, the Section does not provide any elaboration as to the nature of photographs which 

can be taken within the meaning of the Act. The Act does not elaborate upon what constitutes 

physical samples. The Section lists the category of physical samples without providing any 

specifications as to the nature and extent of physical samples to be taken leaving scope for the 

exercise of wide discretion by the law enforcement which may lead to misuse.  

In Kartar Singh v. State of Punjab, the Court observed a law to be void for vagueness if its 

prohibitions are not clearly defined.  In K.A. Abbas v. The Union of India, the Court observed that if 21

a law is so vague that it cannot be construed leaving the person applying it in a boundless sea of 

uncertainty and the law prima facie takes away a guaranteed freedom, that law is ultra vires of the 

Constitution.  The Court further observed that the law is invalid if it holds the probability to be 22

misused to the detriment of the individual. 

The terms “physical samples” and “photograph” are open-ended as the meaning of the same in the 

context of the associated elements of measurements which are with regard to unique biological 

identifications such as impressions, iris and retina scans and biological samples is uncertain. 

Furthermore, as the collection of measurements is with regard to the body of persons and 

photographs of the same, such measurements can be reasonably concluded to be personal data 

within the meaning of the guaranteed right to privacy  under Article 21 of the Constitution  which 23 24

the Section restricts. Thus, such vague and open-ended terms are ultra vires of the Constitution.  

 Kartar Singh v. State of Punjab, 1961 AIR 1787. 21

 K.A. Abbas v. The Union of India, 1971 AIR 481. 22

 KS Puttuswamy v. Union of India, (2017) 10 SCC 1. 23

 The Constitution of India, 1950, Art. 21. 24
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Section 3 

Introduction 

§ 3 of the Act provides for the requirements which allow the police or prison officer to take the 

measurements of any person: 

“(a) who has been convicted of an offence; 

(b) who has been ordered to give security for maintaining peace or good behaviour as per § 117 of 

CrPC; 

(c) Who has been arrested in connection with a punishable offence or detained under preventive 

detention.” 

The Section further provides for a proviso which exempts any person categorised above from giving 

their biological samples to the police or prison officers. This proviso is not to be applicable on 

persons convicted or arrested for offences committed against a woman or a child or offences 

punishable with an imprisonment of more than 7 years. 

Status Quo 

§ 3 gives the authority to police/prison officers to assess whether the taking of measurements is 

“required”. Whereas, § 53 of the CrPC which provides for the examination of accused by a medical 

practitioner at the request of a police officer, requires the police officer to be satisfied that there are 

“reasonable grounds for believing that an examination of his person will afford evidence as to the 

commission of an offence.”  This has to be done having regard to the nature of the offence and the 25

circumstances of its commission. 

§ 3 of the Act of 1920 provides for collection of measurements of persons convicted of offence 

punishable with rigorous imprisonment for a term of one year or upward including persons liable for 

enhanced punishment on a subsequent punishment and persons ordered to give security under § 

 Code of Criminal Procedure, 1974, §53. 25
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118 of the CrPC.  Furthermore, § 4 provides for collection of measurements of persons arrested for 26

an offence punishable with rigorous imprisonment for a term of one year or upwards. However, the 

new Act broadens the range of individuals whose measurements can be taken by including all 

persons convicted, arrested or under preventive detention and categorically imposing mandatory 

obligation to allow taking of measurements on all convicts and certain persons arrested for offences 

against women and children and offences attracting punishment of seven years or more.  27

Analysis 

§ 3 provides for the categories of persons who can compel and can be compelled to give 

measurements as defined under § 2. Sub-§ (b) states that any person who has been ordered to give 

security for maintaining peace or good behaviour as per § 117 of the CrPC  also falls under the class 28

of persons required to give measurements and such security may be granted for reasons covered 

under §s 107-110 of CrPC , which constitute of provisions related to breach of public peace or 29

tranquillity, for disseminating seditious publications, upon information that a person is hiding in order 

to commit a cognizable offence and upon information that a person is a habitual offender. A parallel 

of sub-section (b) is seen in the Act of 1920 but the new Act restricts the usage of § 117 of CrPC to 

only § 107-110 of CrPC. 

Firstly, the proviso makes distinction between the accused on the basis of gender, age of the victim 

or severity of the crime. The proviso fails to meet the test of reasonable classification  under Article 30

14 and thus violates the rights of the class of persons whose measurements are sought to be taken. 

 Code of Criminal Procedure, 1974, §118. 26

 The Criminal Procedure (Identification) Act, 2022, §2. 27

 Code of Criminal Procedure, 1974, §117. 28

 Code of Criminal Procedure, 1974, §§107-110.29

 State of Haryana & Ors v. Charanjit Singh (2006) 9 SCC 321; State of Punjab & Anr v. Surjit Singh (2009) 9 SCC 30

514.
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The test of reasonable classification states that if the legislation makes a distinction on the basis of 

factors provided in Article 14 without having a reasonable nexus to the object of the law, it is 

violative of Article 14.  This proviso discriminates against the accused on the basis of the gender 31

and age of the victims or severity of the crime, which has no reasonable nexus to the object of the 

new Act, which is to authorise taking and preserving measurements of accused for identification and 

investigating purposes.  There exists no apparent correlation between the gender and age of the 32

victim or the severity of the crime and the procedural mechanism pertaining to the collection of 

measurements of the accused or convict.  

Secondly, the new Act does not mandate the authorities to give any reason for collection of the 

measurements while § 53 of the CrPC, which falls within the scope of this Act as provided under § 2, 

requires the police officer to be satisfied on reasonable grounds to believe that an examination 

would afford evidence. Such a provision provides the law enforcement with immense discretion and 

power. Such wide discretion may lead to habitual abuse of power by the enforcement authorities. 

Such an omission is a clear violation of Article 21 which gives every individual the right to privacy 

under the Constitution as it compels convicts, arrested and detained persons to give their 

measurements without any safeguards requiring justifications for the same.   As opposed to § 53 of 33

the CrPC, the new Act does not provide any guidance as to how this assessment of “required” is to 

be carried out, rendering it to be a discretionary power in the hands of police/prison officers. This is 

concerning given the expansive definition of measurements under § 2.  

  

 State of West Bengal v. Anwar Ali Sarkar 1952 AIR 75; Saurabh Chaudhary v. Union of India AIR 2004 SC 2212. 31

 Supra. Note 4. 32

 The Constitution of India, 1950, Art. 21. 33
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Section 4 

Introduction  

§ 4 of the new Act empowers the National Crime Records Bureau for the purposes of prevention, 

detection and fighting crime to preserve, process, share and destroy such records with other law 

agencies. § 4(2) of the new Act gives a time limit of storage of such data as 75 years. The proviso to 

§ 4(2) states that if a person who is not previously convicted or discharged without going to trial, 

their data may, by a reasoned order of the magistrate, be destroyed. § 4(3) further empowers the 

state government and administration to notify an appropriate agency to carry out the same functions 

as the NCRB under the new Act.  

Status Quo 

The Act of 1920 did not appoint any State agency such as the NCRB for carrying out the collection, 

storing and sharing of measurements.  

Analysis and Loopholes 

The data will be stored for a period of 75 years which is roughly equivalent to an individual’s lifespan. 

No rational justification is apparent as to how the storage of such data, which would be virtually 

permanent for that individual, will contribute further to the prevention or prosecution of crime as 

opposed to storing the data for a shorter period of time. Furthermore, no apparent rationale seems 

to exist with regard to the determination of 75 years as a timeline for the storage of data. Under such 

circumstances, such an unnecessarily extended period of storage seems manifestly arbitrary and 

further equates to a violation of the individual’s personal liberty in the context of right to privacy as 

the lack of arbitrariness is an essential qualification for a law restricting the personal liberty of an 

individual to be in consonance with Article 21 of the Constitution.  34

 Id. 34
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Furthermore, the NCRB will be able to share private information with “any law enforcement agency” 

for the purposes of investigation and inquiry. A blanket allowance to the NCRB for the sharing of 

data goes against well-known data protection best practices, such as the principle of “purpose 

limitation”, which states that even when data gathering is legal, data obtained for a given reason 

should only be used for that purpose and nothing else.  The Section grants NCRB broad powers to 35

share the measurements collected with any law enforcement agency with the sole qualification of 

prevention, detection, investigation and prosecution of any offence under any law in the absence of 

any oversight mechanism to ensure compliance of the same. The Section virtually leaves the power 

of the NCRB with regard to the collection and utilisation of personal data of individuals unchecked.  

In Digvijay Mote v. Union of India,  the Supreme Court, while discussing the significance of rule of 36

law, observed that unchecked power is an alien to our system. In Delhi Transport Corporation v 

D.T.C. Mazdoor Congress,  the Court held a law granting unbridled power to the authority to be in 37

violation of Article 14 of the Constitution.  Thus, the unbridled and unchecked power granted to the 38

NCRB under this section is in violation of Article 14 of the Constitution.  

Additionally, the NCRB’s power to share data exists with respect to all kinds of offences. Thus, the 

new Act does not determine the power of the NCRB to share data in proportion to the crimes 

requiring the sharing of such data. It cannot be reasonably presumed that all kinds of crimes 

irrespective of the nature of the crime and the facts and circumstances surrounding the commitment 

of the crime would require the law enforcement agencies to have access to such personal 

information. The new Act does not provide for any qualification or condition with respect to the 

 General Data Protection Regulation, Regulation (EU) 2016/679, Art. 5(1)(b). 35

 Digvijay Mote v. Union of India, (1993) 4 SCC 175. 36

 Delhi Transport Corporation v. D.T.C. Mazdoor Congress, 1991 AIR 101. 37

 The Constitution of India, 1950, Art. 14. 38
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same providing the NCRB with the discretionary power to share the data. This is significant in light of 

the requirement of proportionality and necessity to the restriction of a fundamental right. An 

essential condition of the doctrine of proportionality as specified by the Supreme Court in Anuradha 

Bhasin v. Union of India is that there must be an assessment of an alternative mechanism in 

furtherance of the goal sought to be achieved by the restriction.  The Court also observed that only 39

the least restrictive measure must be undertaken by the State. The new Act fails to meet these 

qualifications as the blanket discretion granted to the NCRB to share data with regard to any crime in 

the existence of the alternative of minimising the scope of the same to specific crimes which prima 

facie require such measurements cannot be said to be least restrictive. An additional alternative 

would be the new Act providing for an oversight mechanism by requiring the law enforcement 

agency seeking such measurements with respect to crimes not specified to seek an order before the 

Magistrate or any other authority competent to assess the validity of such a plea. 

 Anuradha Bhasin v. Union of India, 2020 SCC OnLine SC 25. 39
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Section 5 

Introduction  

§ 5 of the new Act empowers a magistrate on being satisfied for the purpose of investigation or 

procedure laid down under CrPC to direct any person to give measurements. 

Status Quo  

§ 5 of the Act of 1920 grants only a Magistrate of the First Class the authority to order the 

measurements or photographs of a person to be taken. Sub-section 2 states that no such direction 

shall be made unless the individual has been arrested at some point in connection with such 

investigation or procedure. The new Act expands the power of the Magistrate by removing such a 

qualification.  

Analysis and Loopholes 

The new Act grants wide powers to a magistrate for the purpose of investigation or proceeding 

under the CrPC to order their measurements.  

The 87th Law Commission Report states that the scope of § 5 of the Act of 1920 is “quite large” and 

recognises the “width of its coverage”.  The Report recommends a revised § 5 in the Act of 1920 40

under which the Magistrate would be compelled to record their reasons for granting an order, as the 

coercive direction given under § 5 interferes with bodily integrity.   

§ 5 of the Act of 1920 grants only a Magistrate of the First Class the authority to order the 

measurements of a person to be taken. The proviso states that no such direction shall be made 

unless the individual has been arrested at some point in connection with such investigation or 

procedure, acting as an inherent safeguard against the Magistrate's discretionary powers. The new 

Act, instead of limiting the scope of the power of the Magistrate as recommended by the Law 

 Supra. Note 11. 40
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Commission, further expands its power by doing away with the requirement of the person being 

arrested in relation to the investigation or proceeding at some point. The new Act fails to provide 

any qualification or criterion of determination of reasonable cause by the Magistrate.  

Under this Section, the Magistrate need not necessarily be a Magistrate of First Class. Additionally, a 

Magistrate, as per the definition under § 2, can also be an Executive Magistrate in cases involving 

“public tranquillity” and “good behaviour”. Thus, the scope of the exercise of such power is further 

expanded.  
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Section 6 

Introduction 

§ 6 provides for the procedure to be followed by the police when a person required to provide 

measurements under the new Act resists or refuses to give their measurements, and the power of the 

police to take measurements in such instances. Sub-section 1 provides the police with the power to 

forcibly take measurements in a manner as may be prescribed. Sub-section 2 deems refusal or 

resistance to allow measurements to be taken an offence under § 186 of the Indian Penal Code, 

1860  (hereinafter referred to as “IPC”) bringing such refusal or resistance within the scope of 41

obstruction to the police from performing their public function as a public servant. 

Status Quo  

§ 6 of the Act of 1920  precedes the proposed § 6 of the new Act. § 6 provides for the use of “all 42

means necessary” to secure measurements in cases where an individual required to provide 

measurements under the new Act refuses or resists to do so. In contrast, § 6 of the new Act provides 

such measurements to be taken by the police in “such manner as may be prescribed”.  

Analysis and Loopholes 

In Selvi v. State of Karnataka, the Supreme Court noted that while the intent of provisions of the 

CrPC which impose duties on citizens and provide the police with powers to investigate is to ensure 

citizens’ co-operation, such provisions cannot override constitutional protections given to the 

accused.  The court, thus, recognized the overriding value of constitutional protections such as 43

 Indian Penal Code, 1860, §186. 41

 Identification of Prisoners Act, 1920, §6. 42

 Selvi v. State of Karnataka, AIR 2010 SC 1974. 43
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those under Article 14 & Article 21  over criminal provisions providing the law enforcement with the 44

power to ensure corporation.  

In Maneka Gandhi v. Union of India, the Court laid down three qualifications necessary to validate a 

law that interferes with the personal liberty of individuals- a) the law must prescribe a procedure; b) it 

must pass the test of at least one or more fundamental rights; c) it must withstand the test of 

reasonable classification of Article 14.  It was further observed that a law interfering with personal 45

liberty must not be arbitrary, fanciful or oppressive.  

Biometric data such as the measurements required to be collected under the new Act is personal 

data falling within the scope of protection of right to privacy under Article 21 of the Constitution . 46

The proviso to § 23 of the DNA Technology (Use and Application) Regulation Bill, 2019 (hereinafter 

referred to as “the DNA Technology Bill”) bears reference to this § as it provides for the manner in 

which DNA samples can be collected and provides for application to the Magistrate by the person 

investigating the case on refusal to give a DNA sample.  It further states that on satisfying itself of 47

reasonable cause for collection of DNA samples, the Magistrate shall order the collection of the 

same. In contrast, § 6 of the new Act provides broad powers to the police in collecting measurement 

while simultaneously delegating the law-making on the manner of collection to the executive. The 

DNA Technology Bill provides for the manner and procedure for collection of DNA of inter alia 

offenders, suspects, undertrials.  Such inequality of treatment in data collection of similar groups of 48

people fails to satisfy the test of reasonable classification under Article 14.  

 The Constitution of India, 1950, Art. 14, 21.44

 Maneka Gandhi v. Union of India, AIR 1978 SC 597. 45

 Supra. Note 22. 46

 The DNA Technology (Use and Application) Regulation Bill, 2019, Cl. 23. 47

 The DNA Technology (Use and Application) Regulation Bill, 2019, Preamble. 48
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§ 6 provides the police with broad powers to take measurements in such a manner as may be 

prescribed. Thus, the new Act delegates essential legislative power to the executive. The legislative 

power here is the determination of the extent of the power of the State to violate the body of a 

person in order to extract measurements. Furthermore, the new Act fails to elaborate on what 

constitutes resistance or refusal in the context of § 6. 

Furthermore, the collection of data such as finger-impressions, foot-print impressions, photographs, 

etc. by the law-and-order machinery has been done without any prior determination by the judiciary 

towards the legality of the same. The lack of permissible extent and reasonability of the same is a 

clear violation of the fundamental right to privacy as the same does not meet the conditions laid 

down in Maneka Gandhi v. Union of India . The new Act fails to provide a procedure for the 49

collection of data and, in the context of the DNA Technology Bill, results in unequal treatment. The 

delegation of legislative power to the Executive along with the failure to elaborate what constitutes 

resistance or refusal results in the section’s failure to meet the standards of non-arbitrariness under 

Article 14 and thus violating the right to privacy under Article 21.  50

 Supra. Note 44. 49

 Id. 50
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Section 7  

Introduction 

§ 7 of the new Act is a general provision providing for a bar of suits against actions done by any 

person in good faith under the new Act or rules made thereunder.  

Status Quo  

This general provision providing for a bar of suit is carried forward from § 9 of the Act of 1920. § 9 of 

this Act that the Act intends to repeal and replace reads as follows- “No suit or other proceeding 

shall lie against any person for anything done, or intended to be done, in good faith under this Act 

or under any rule made thereunder”.  Similarly, § 53 of the DNA Technology Bill also provides for a 51

bar of suit, prosecution or other legal proceedings against certain persons acting in good faith under 

the proposed Act or the rules or regulations made thereunder.  52

Analysis and Loopholes 

§ 7, being a supplementary provision to the new Act identical to § 9 of the Act of 1920, requires no 

alterations. In the 87th Law Commission report on the Identification of Prisoners Act, 1920, the Law 

Commission observed that as § 9 follows the usual pattern of a general provision on bar of suits or 

proceedings, it does not require any special comments.  Thus, § 7 does not suffer from any lacunae. 53

  

 Identification of Prisoners Act, 1920, §9. 51

 The DNA Technology (Use and Application) Regulation Bill, 2019, Cl. 53. 52

 Supra. Note 11 at ¶ 6.9. 53
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Section 8 

Introduction  

§ 8 of the new Act provides for the Central or the State Government to make rules for carrying out 

the purposes of the new Act. These rules may be made by providing a notification in the Official 

Gazette and cover (a) the manner of taking measurements under § 3; (b) manner of collection, 

storing, preservation of measurements and storing, sharing, dissemination, destruction and disposal 

of records under § 4(1); (c) manner of resistance to allow taking of measurements under § 6(1); (d) any 

other matter which is to be prescribed, or in respect of which provision is to be made.  

Every rule made by the Central Government shall be laid before both the Houses of the Parliament, 

for a total period of thirty days. If the Houses agree or disagree to make modifications in the rule, the 

rule shall thereafter have effect only in such modified form or be of no effect, as the case may be; 

modifications are without prejudice to the validity of changes previously made under the rule. 

Additionally, every rule made by the State Government under the new Act shall be laid before the 

House/Houses of the State Legislature.  54

Status quo  

§ 8 of the Act of 1920 precedes § 8 of the new Act.  The rule making powers under the Act of 1920 55

lay in the hands of the State Government. According to this section, the State Governments may 

make rules for the purpose of carrying into effect the provisions of the Act of 1920 by providing 

notification in the Official Gazette. Under § 8 of the new Act, the power to make rules rests with both 

the Central and the State Government. A striking difference is that the Act of 1920 limits the rule 

making powers of the executive, unlike the new Act, to the following:  

 The Criminal Procedure (Identification) Act, 2022, §8. 54

 The Identification of Prisoners Act, 1920, §8. 55
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(a) restrictions on the taking of photographs of persons;  

(b) the places at which measurements and photographs may be taken;  

(c) the nature of the measurements that may be taken;  

(d) the method in which any class or classes of measurements shall be taken;  

(e) the dress to be worn by a person when being photographed under § 3; and  

(f) the preservation, safe custody, destruction and disposal of records of measurements and 

photographs.  56

Analysis and Loopholes 

§ 8 of the new Act fails to prescribe general guidelines to the Central and State Governments with 

respect to making of rules. This results in excessive delegation of legislative powers to the executive. 

Thus, the new Act attempts to broaden the rule-making powers of the Executive. 

The new Act does not provide guidelines as to the valid apprehensions or reasons behind collecting, 

storing, retaining, or sharing measurements, nature of analysing such measurements, nature of 

processing such measurements. It does not provide an outline for the and obligations of the notified 

agencies and National Crime Records Bureau (NCRB), the purpose of dissemination and access to 

measurements, and the duration of holding such measurements, and the reasons for their deletion 

and destruction. The new Act lacks protective procedural measures required to eliminate the 

arbitrary and excessive misuse of power by government agencies.  

In re The Delhi Laws Act the Supreme Court observed that the Legislature must avoid making the 

Executive a simultaneous Legislature.  It was further observed that the Legislature cannot part with 57

 Id. 56

 In re The Delhi Laws Act, 1912 (1951), 1951 AIR 332. 57
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essential legislative functions of declaration of its policy and making it a binding rule of conduct. 

Surrender of this essential legislative function was held to be equivalent to abdication of legislative 

powers. The Court also highlighted the significance of particularization of policy and framing of an 

intelligent guidance for the subordinate authority. In Mannalal Lacchiram v. Gram Panchayat Susari it 

was held that the power to figure out the details can be delegated to the executive, but in order for 

it to function within its limits, standards must be established by establishing a broad policy.  58

In Naraindas Indurkhya v. The State Of Madhya Pradesh the Court observed, in the context of Article 

14 that a legislation would be violative of the equality clause, if the power conferred by a legislation 

on any authority is vagrant and unconfined and no standards or principles are prescribed in order to 

guide and control the exercise of such power.  The rationale given by the Court was that such 59

delegation without any guidance, standards or principles “would permit arbitrary and capricious 

exercise of power, which is the antithesis of equality before law”.  60

It is, thus, critical that the new Act prescribes a limit to the powers granted to the executive and 

functionaries, or at the very least indicates a broad perimeter within which these powers shall be 

exercised. 

S. 313 of the CrPC, states that a police officer may examine an accused only if they are satisfied that 

there are reasonable grounds to believe that the examination of such accused will lead to evidence 

of committing an offence.  Contradictorily, § 3 of the new Act provides for those individuals who 61

police or prison officers believe are required to provide the measurements, to provide 

measurements. In the absence of any legislative guidelines establishing any criteria or principles by 

 Mannalal Lacchiram and Sons v. Gram Panchayat Susari and State, AIR 1964 MP 81. 58

 Naraindas Indurkhya v. The State Of Madhya Pradesh, 1974 AIR 1232. 59

 Ibid.60

 Code of Criminal Procedure, 1974, §313. 61
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which such a requirement can be examined, the substantive legislative law-making function of setting 

such a criterion is delegated to the executive effectively providing the executive with broad and 

arbitrary legislative power.  

§ 8 provides for the manner of collection, storing, preservation of measurements and storing, 

sharing, dissemination, destruction and disposal of records under § 4(1) to be prescribed by the 

Executive. The new Act does not provide for any procedural restraints on the subordinate agencies 

for such collection, storing, preservation of measurements and storing, sharing, dissemination, 

destruction and disposal of records. It is unknown as to how data collected for identification would 

be stored, used, and secured.  Furthermore, it establishes a scope for variations in the functioning 62

of identification structure as well as the value of the data collected by providing State Governments 

with the flexibility to appoint any agency to collect, preserve and share measurements.  

§ 8 provides that the Central and State Governments may make Rules, among other things, to 

specify how police and prison officers can take measurements under § 3 and § 6. Such delegation 

provides the executive with the power to determine how and to what extent the body of a person 

can be violated by the State for the purpose of collection of data. This results in the delegation of 

substantive law-making powers to the executive. Furthermore, § 8(d) provides broad residuary 

powers to the executive to make any rules it deems fit for the purpose of the new Act.  

This excessive delegation of powers is violative of Article 14 of the Constitution as it violates the 

equality clause as interpreted in Naraindas Indurkhya v. The State Of Madhya Pradesh.  It gives a 63

free-hand to the Central and State governments to make rules without specific guidelines. The new 

Act grants broad legislative powers to the Central and State governments without providing any 

guidance.   

 Hamdard Dawakhana v. Union of India, AIR 1960 SC 554. 62

 Supra. Note 58. 63
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Section 9 

Introduction 

§ 9 of the new Act deals with the power to remove difficulties. It empowers the Central Government, 

in case of any difficulty in giving effect to the provisions of the said Act, to make such provisions not 

inconsistent with the provisions of the new Act. Furthermore, these orders have to be published in 

the Official Gazette. The Proviso to the section disallows any such orders to be made after the expiry 

of three years from the commencement of the new Act. The section also states that every such order 

must be laid before each House of Parliament. 

Analysis and Loopholes 

The rationale behind the section is to enable the Central Government to give effect to the provisions 

of the new Act and aid in putting the law into operation. ‘Removal of Difficulty’ sections are often 

added in legislation because it may not be possible to anticipate all the difficulties that may arise in 

the course of its implementation. 

The general idea of the nature and purpose of a “removal of difficulty section” and the power 

conferred by it on the Government have been discussed in Mahadeva Upendra Sinai Etc. v. Union Of 

India wherein the Court explained that in order to obviate the need to approach the legislature for 

the removal of every trivial difficulty encountered in the enforcement of a statute by going through 

the time-consuming amendatory process, the legislature sometimes considers it appropriate to give 

the executive a very limited power to make minor adaptations and peripheral adjustments to the 

statute in order to make its implementation effective, without touching its substance.   64

§ 9 of the new Act empowers the Central Government to make relevant provisions as necessary to 

remove difficulties. It is a form of delegated legislation and interpreted as such, is subject to the 

 Mahadeva Upendra Sinai Etc. v. Union of India, 1975 AIR 797. 64
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limits of “excessive delegation”. An important aspect to note here is such provisions have been held 

to be valid vis-a-vis the doctrine of excessive delegation if the power is exercised in a way that does 

not change the basic policy of the new Act in question.  The removal of difficulty orders as per § 9 65

have to be construed in a limited manner. The Courts, through judicial interpretation, have carved 

out certain essential requirements that must be complied with before the issuance of such 

orders. These include the arising of a difficulty  and necessity.  The difficulty in question must be a 66 67 68

difficulty arising in giving effect to the provisions of the parent Act, and order must not be 

inconsistent with any provision of the parent Act.   

This provision to remove difficulties, being a general and supplementary provision of the new Act, 

requires no alterations and does not suffer from any lacuna.  

 Gammon India Ltd. v. Union of India, AIR 1974 SC 960. 65

 State Bank of Travancore v. Goodland Plantations Pvt. Ltd., AIR 1980 SC 650. 66

 Straw Products Ltd. v. Income Tax Officer A Ward Bhopal, AIR 1968 SC 579. 67

 Supra. Note 62 68
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Section 10 

Introduction  

§ 10 of the new Act provides for the repeal of the Act of 1920 on the passing of the new Act. In case 

of any actions taken, purported to have been taken under the rules, regulations or proceedings or 

directions under the Act of 1920, as far as those actions are not in violation of the provisions of the 

new Act, those actions are deemed to be taken under the corresponding provisions of the new Act. 

The actions under the stated Act must be in accordance with § 6 of the General Clauses Act, 1897. 

Analysis and Loopholes 

The rationale behind the incorporation of this particular section is to state the rules and regulations 

regarding the actions which were taken under the repealed Act of 1920. The Government added that 

the rules made under the new act shall not violate or held in prejudice against the § 6 of General 

Clauses Act, 1897. 

§ 6 of the General Clauses Act, 1897  which provides for the effect of a repeal has been discussed 69

and deliberated upon in Uttar Pradesh v. Hirendra Pal Singh where the Supreme Court held that in 

cases where an act is repealed, it must be construed that the particular act has never existed.  The 70

main objective of the repeal is to obliterate the Act from the statutory books.  

§ 10, being a general provision providing for the repeal of the Act of 1920, requires no alterations 

and does not suffer from any lacuna. 

 The General Clauses Act, 1897, § 6. 69

 State of U.P. v. Hirendra Pal Singh, (2011) 5 SCC 305.70
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CONCLUSION 

The new Act replaces the century-old Act of 1920. It is an attempt by the Parliament to bring in 

transformation to the structure of collection, storage and sharing of measurements as per the 

technological developments of the 21st century. However, in doing so, the new Act substantially 

intrudes with the fundamental rights of the categories of persons required to provide measurements. 

The new Act extensively violates the right to privacy of individuals because of the broad definition of 

measurements and the wide discretion provided to the law enforcement, the NCRB and Magistrates. 

There is a lack of safeguards and oversight mechanisms over the exercise of powers by these bodies 

leaving a wide scope of misuse of unchecked and unbridled power. Furthermore, there is a 

compulsive obligation imposed upon certain class of persons to provide measurements along with 

the power of the police to extract the measurements against their will and the excessive delegation 

of substantive legislative power to the executive. These factors have made certain Sections of the 

new Act manifestly arbitrary and vague resulting in a blatant violation of Part III of the Constitution.  
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